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THIRD-PARTY DELAWARE OPINIONS  
FOR STRUCTURED FINANCE AND OTHER COMMERCIAL TRANSACTIONS 

 
By Michelle P. Quinn and Brian M. Gottesman1 

 
Part III of III:  

UCC, Authority to File, and Nonconsolidation Opinions;  
Limitations and Assumptions 

 
The UCC Opinion 
 
Because perfection of a secured interest in fixtures, etc., is obtained by filing a financing 
statement in the domicile of the LLC or DST, an opinion as to the enforceability of the 
financing statement is often requested and given. This opinion requires review of the 
UCC Financing Statement and application of the Delaware Uniform Commercial Code — 
Secured Transactions, 6 Del. C. §§ 9-101 et seq. 

 
EXAMPLE: 
Insofar as Article 9 of the Uniform Commercial Code as in effect in the State of 
Delaware on the date hereof (the "Delaware UCC') is applicable (without 
regard to conflict of laws principles), upon the filing of each Financing 
Statement with the Division, the Lender will have a perfected security interest 
in each Borrower's rights in that portion of the collateral (as defined in the 
applicable Deed of Trust, Security Agreement and Fixture Filing, hereinafter the 
"Agreement') described in the Financing Statement that may be perfected by 
the filing of a UCC financing statement with the Division (the "Filing 
Collateral') and the proceeds (as defined in Section 9-102 (a)(64) of the 
Delaware UCC) thereof 
 

The UCC opinion expressed above is limited to the State of Delaware and is 
subject to a number of additional assumptions, qualifications, limitations and 
exceptions, including the following: (1) that Borrower has sufficient rights to the Filing 
Collateral and has received sufficient value and consideration in connection with the 
security interest granted; and (2) that each applicable security agreement and 
financing statement reasonably identifies the filing collateral. 
 
The Enforceability of Entity Documents Opinion  
 
An opinion is sometimes requested regarding the enforceability of the entity 
documents against the member. 

 
EXAMPLE: 
The respective Limited Liability Company Agreement of each Delaware Entity 

                                                 
1 The authors are partners at the law firm of Berger Harris in Wilmington, Delaware.  These 
materials have been prepared by Berger Harris for information purposes only and are 
not legal advice.  The information contained herein is not intended to create a lawyer-
client relationship.   
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constitutes a legal, valid and binding agreement of the respective Member of 
such Delaware Entity, and is enforceable against such Member, in accordance 
with its term.   
 

The opinion rendered applies only to Delaware law, which grants wide deference to 
freedom of contract. In essence, the Entity Documents are enforceable as long as 
adherence to them would not violate the entity's organizational documents and 
they do not incorporate provisions that are illegal or would be void for public 
policy.  The opinions are generally qualified and limited (see below). Delaware 
counsel do not opine as to their enforceability under the laws of other 
jurisdictions.2 
 
The Authority to File Bankruptcy Opinion.  
A frequent issue on which Delaware attorneys are asked to opine is which law 
determines who can cause an LLC to file bankruptcy.3 The Delaware LLC Act and the 
Bankruptcy Code are silent on this issue. This issue generally requires a separate 
reasoned opinion. 

 
EXAMPLE: 
We believe that a federal bankruptcy court would hold that Delaware law, and 
not federal law, governs the determination of what persons or entities have 
authority to file a voluntary bankruptcy petition on behalf of each of the 
Delaware Entities. 
 

The authority to file bankruptcy opinion letters include lengthy reasoning and 
analogies to corporations.4 Based on that reasoning, the authority to file bankruptcy 
opinion letters generally conclude that state law (Delaware law for Delaware LLCs) 
governs who has authority to file for bankruptcy on behalf of an LLC.  Under 
Delaware law, the limited liability company agreement's terms determine the 

                                                 
2 While enforceable, some provisions in the governing instrument of a DST may result in 
the loss of the DST’s ability to take advantage of a tax-deferred exchange under 26 U.S.C. 
§ 1031.  For example, 1031 status will likely be lost if the governing instrument 
authorizes the trustee to: (1) engage in activities other than the collection and 
distribution of income; (2) exchange the property; (3) accept additional contributions of 
assets; (4) purchase assets other than short-term obligations that mature before the 
next distribution date (which are held until their maturity); (5) renegotiate the terms of 
the debt used to acquire the property; (6) renegotiate existing leases or enter into leases 
with other tenants (except in the case of the current tenant’s bankruptcy or insolvency); 
and (7) make other than minor non-structural modifications to the property not 
required by law.  Rev. Rul. 2004-86; 2004-2 CB 191. 
 
3 These opinions are generally not requested with respect to other entity types. 
 
4 See, e.g., In re Avalon Hotel Partners, LLC, 302 B.R. 377 (Bankr. D. Oregon 2003) cited 
with approval in In re Real Homes, LLC, 2005 WL 4705262 (Bankr. D. Idaho) and In re 
A-Z Electronics, LLC, 2006 WL 2536298 (Bankr. D. Idaho). See also 2 Collier on 
Bankruptcy at 11301.04[7][c] at 301-13. 
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identity of the parties having such authority.  If the limited liability company 
agreement is silent on the issue, the decision is left 
in the hands of the managers (or, if there are no managers, to the members themselves). 
 
The Non-Consolidation Opinion 
 
Substantive non-consolidation or “non-con" opinions are closely related to the authority 
to file bankruptcy opinion but are based on federal bankruptcy law and not Delaware 
law. Thus, these opinions are not unique to Delaware counsel but Delaware counsel is 
frequently asked to provide such opinion letters separate and apart from the Delaware 
law opinion. 
 
A plan for reorganization under Chapter 11 may substantively consolidate the debtor 
with some or all of its affiliated entities, e.g., member, manager, leasing company, etc., in 
order to make the assets of the consolidated entities available to satisfy all creditor 
claims.5  Typically the assets and liabilities of subsidiaries are consolidated into the 
parent for purposes of valuing and satisfying creditor claims. Such plans are the 
antithesis of the SPE provisions. While consolidation is rarely imposed because of its 
extreme impact on creditor's rights and recoveries, when imposed it can have 
significant impact on a creditor's rights. 
 
Cases imposing consolidation have generated varying criteria among the circuits. 
Because proper venue for a bankruptcy filing could lie in the domicile of the entity, the 
location of the secured property or the location of one of the affiliates, the applicable 
test cannot be certain.  Several rationales have developed.   
 
The Second Circuit test considers (i) whether creditors dealt with the entities as a single 
economic unit and did not rely on their separate entity in extending credit and (ii) 
whether the affairs of the debtors were so entangled that consolidation will benefit all 
creditors. Union Savings Bank v. Augie/Restivo Baking Co. Ltd. (In re Augie/Restivo 
Baking Co., Ltd.), 860 F.2d 515, 518 (2d Cir. 1988).  By contrast, the DC Circuit test looks 
instead at  whether the debtors had "substantial identity" and whether the 
"demonstrated benefits of consolidation heavily outweigh the harm". Drabkin v. 
Midland-Ross Corp. (In re Auto-Train Corp.), 810 F.2d 270, 276 (D.C. Cir. 1987). 
 
In 2005, the Third Circuit held that the party seeking consolidation must 
prove either that pre-petition the entities had "disregarded separateness so significantly 
. . . [that] ... their creditors relied on the breakdown of entity borders and treated them 
as one entity" or that post-petition, "their assets are so scrambled that separating them 
is prohibitive and hurts all creditors".  In re Owens Corning, 419 F.3d 195, 211 (3rd Cir. 
2005). 
 
Regardless of the test, consolidation is an equitable remedy and as such 
each case turns on its own facts.  The non-consolidation opinion requires careful review 
of all entity and loan documents, including consideration of any guaranties or 
indemnities by any affiliates, to be certain that the entities have taken no action that 

                                                 
5 See, e.g., In re Augie/Restivo Baking Ltd., 860 F.2d 515 (2d Cir. 1988); In re Owens 
Corning, 419 F.3d 195 (3d Cir. 2005). 
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would suggest a disregard of the separateness of the parties or that the lender in some 
way was relying on the collective credit of all entities rather than each entity on its 
own. 
 
Limitations, Assumptions and Qualifications in Delaware Opinions 
 
No Independent Investigation  
 
The Delaware opinion generally does not rely on independent factual investigation. 
It is generally limited to the documents provided, and the statements and 
information set forth therein, all of which are generally assumed to be true, 
complete and accurate in all material respects.    
 
With respect to all documents examined it is generally assumed that (1) all 
documents are executed by all necessary parties; (2) all signatures on documents 
are genuine; (3) all documents submitted as originals are authentic, and (4) all 
documents submitted as copies conform to the originals of those documents. 
 
Enforceability of Loan Documents Governed by Non-Delaware Law 
 
The Loan Documents generally concern non-Delaware real estate and their 
enforceability is subject to the laws of other jurisdictions of which Delaware counsel 
lacks expertise.  Any opinion by Delaware counsel regarding the enforceability of 
the Loan Documents must be limited to such enforceability under Delaware law.  As 
with the Entity Documents, the Loan Documents are generally enforceable under 
Delaware law unless they require the entity to commit some illegal act. 
 
Execution by Borrower 
 
Delaware counsel generally has no ability to determine that the individual 
purporting to execute the entity or loan documents actually signed them. The 
opinion, therefore generally does not express any opinion of due execution by the 
individual unless the opinion giver has knowledge about the signer and the 
signature, but rather assumes that the documents were executed by the parties 
purporting to sign them.  In the rare instances where a lender demands that 
Delaware counsel opine as to the execution of documents, Delaware counsel will 
only do so upon receiving a certificate from the members, trustees or directors of 
the entity. In such a case the opinion will extend only as far as the certificate itself 
and Delaware counsel will undertake no independent investigation. 
 
Limited to Current Delaware Law 
 
The Delaware opinions are limited to the laws (currently in effect) of the State of 
Delaware (excluding the securities and blue sky laws of the State of Delaware), and 
expresses no opinion on the laws of any other jurisdiction, including federal 
bankruptcy and other federal laws and rules and regulations relating thereto. The 
Delaware opinions are rendered as of the date of the opinion letter.  The opinion 
giver generally undertakes no responsibility to advise anyone of changes in law or 
fact thereafter occurring. 
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Opinion Assumptions as to Other Parties 
 
With respect to parties other than Delaware entities to the documents the following 
is assumed: (1) the due organization, due formation or due creation, as the case may 
be, and valid existence in good standing of each party under the laws of the 
jurisdiction governing its organization, formation or creation; (2) the legal capacity 
of natural persons who are signatories to the documents; (3) the power and 
authority of each of the parties to execute and deliver, and to perform its obligations 
under, such documents; (4) the due authorization, execution and delivery by all 
parties thereto, and (5) that each of the documents constitutes a valid and binding 
agreement of the parties thereto, and is enforceable against the parties thereto, in 
accordance with its terms. 
 
Opinion Qualifications as to Enforceability of Rights and Remedies 
 
The Delaware opinions are generally qualified as to the enforceability of the rights 
and remedies created by the documents being subject to bankruptcy, insolvency, 
reorganization, moratorium, fraudulent transfer and similar laws of general 
application from time to time in effect, affecting the rights and remedies of creditors 
or secured parties, as well as general principles of equity or the exercise of judicial 
discretion (whether asserted in an action at law or in equity). 
 
Who can rely on the Opinion.  
 
Finally, the Delaware opinion letter should identify who can rely on the letter. 
Generally in loan transactions, opinions are given solely for the benefit of the 
lender, the underwriter that issues a rating on any securities issued in connection 
with the loan and their respective counsel. 
 
 


